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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
-----------------------------------------------------------x 
In re: 

SHELTERING ARMS CHILDREN AND  Chapter 11 
FAMILY SERVICES, INC.  

Case No. 24-41037 (JMM) 

Debtor. 
-----------------------------------------------------------x 

DEBTOR’S MOTION FOR ENTRY OF AN ORDER: (A) APPROVING THE  
DEBTOR’S PRIVATE SALE OF ITS REAL PROPERTY LOCATED AT 2749 

UNIVERSITY AVENUE, BRONX, NEW YORK 10468, FREE AND CLEAR OF ALL 
LIENS, CLAIMS, ENCUMBRANCES, AND OTHER INTERESTS, AND  

(B) GRANTING RELATED RELIEF 

Sheltering Arms Children and Family Services, Inc. (“Sheltering Arms” or the 

“Debtor”)1, as debtor and debtor-in-possession in this chapter 11 case (the “Chapter 11 Case”), 

by and through its attorneys, Garfunkel Wild, P.C., hereby brings this motion (the or this 

“Motion”) for the entry of an order: (a) approving the Debtor’s private sale of its real property 

located at 2749 University Avenue, Bronx, New York 10468 (the “Property”), free and clear of 

all liens, claims, encumbrances, and other interests, and (b) granting related relief. In support of 

this Motion, the Debtor respectfully represents as follows:  

1 The last four digits of the Debtor’s federal tax identification number are 9095. 
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SUMMARY OF RELIEF REQUESTED 

1. As the Court is aware, prior to the commencement of this Chapter 11 case the 

Debtor maintained a wide array of innovative and compassionate social services programs, 

including several residential facilities for developmentally disabled adults under the auspices of 

the New York State Office for People with Developmental Disabilities (“OPWDD”).  One of those 

residential facilities was housed at the Property.  In order to best assure the continued operation of 

the residential facility located at the Property, the Debtor worked with OPWDD to transition the 

operation of that program to Rising Ground, Inc. (“Rising Ground” or the “Purchaser”).  In 

connection with that transition, on or about June 30, 2023, the Debtor entered into a triple net lease 

for the Property so that the Rising Ground, and more importantly the resident clients, could remain 

in the homes.  

2. In connection with the negotiation and execution of the program transition and 

triple net lease, the Debtor, together with Rising Ground and OPWDD, negotiated certain key 

terms for the sale of the Property to Rising Ground.  Subsequent to the filing of this Chapter 11 

case, the Debtor continued to work with both Rising Ground and OPWDD to work through various 

remaining issues pertaining to such a sale and, by this Motion, the Debtor is seeking Bankruptcy 

Court approval of a private sale of the Property to Rising Ground.

JURISDICTION 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334. 

Venue of this case and this Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 

1409. The statutory predicates for the relief sought herein are sections 105(a) and 363 of Title 11 

of the United States Code (the “Bankruptcy Code”), Rules 2002 and 6004 of the Federal Rules 

of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 6004-1 of the Local Bankruptcy Rules 

(the “Local Rules”), Administrative Order No. 557 of the United States Bankruptcy Court for the 
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Eastern District of New York (the “Sale Guidelines”), and sections 510 and 511 of the New York 

State Not-For-Profit Corporation Law (the “NFPCL”).

GENERAL BACKGROUND

4. On March 7, 2024 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code. 

5. The Debtor remains in possession of its assets and operations and continues to 

manage its business as a debtor-in-possession pursuant to section 1107 and 1108 of the Bankruptcy 

Code. 

6. No examiner, trustee, or creditors’ committee has been appointed.  

7. The factual background regarding the Debtor, including its current and historical 

business operations and the factors which precipitated the filing of the Debtor’s Chapter 11 Case, 

are set forth in detail in the Affidavit of Judith Pincus Pursuant to Local Rule 1007-4 and in Support 

of First Day Motion (the “Pincus Affidavit”) [ECF 11], which is relied upon in connection with 

the relief requested herein. In the interest of brevity, the facts and statements set forth in the Pincus 

Affidavit are incorporated herein by reference. 

RELIEF REQUESTED  

8. As noted above, prior to the Petition Date, the Debtor transferred a residential 

program operated at the Property to the Purchaser.  Purchaser currently occupies the Property 

pursuant to a triple net Lease Agreement, which provides, among other things, for all expenses 

relating to the Property to be paid by the Purchaser. 

9. The Debtor owns a fee interest in the Property, which is more particularly described 

in the Purchase Agreement (as defined below). The Property is subject to a mortgage lien (the 

“Mortgage”) in favor of First Commerce LLC as successor to Citibank N.A. (“Mortgage 

Lender”).
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10. The Debtor has entered into a Contract of Sale, dated as of November 15, 2024 (the 

“Purchase Agreement”), with Rising Ground, which provides for the sale of the Property to the 

Purchaser (the “Sale”) for $1,175,000.00 (the “Purchase Price”) and other good and valuable 

consideration, as more fully described in the Purchase Agreement. A true and correct copy of the 

Purchase Agreement is annexed hereto as Exhibit A.2

11. By this Motion, the Debtor seeks entry of an Order: (a) approving the Sale, as 

described and contemplated by the Purchase Agreement, free and clear of all liens, claims, 

encumbrances, and other interests; and (b) granting related relief. 

THE PURCHASE AGREEMENT  

12.  The following is a summary of the material terms of the Purchase Agreement.3

(a) Purchase Price: $1,175,000.00.

(b) Deposit: $50,000.00. 

(c) Bankruptcy Court Approval: Closing of the Sale shall be subject to the 
approval of the Bankruptcy Court (the “Bankruptcy Court Approval”) which 
approval shall include approval pursuant to sections 510 and 511 of the NFPCL. 

(d) Financing: The Closing is contingent on Purchaser receiving a Prior 
Property Approval from OPWDD for both the agreed Purchase Price as well as the 
Renovation Budget, which includes amounts deemed necessary for the future 
operation of the facility.4

(e) Closing: Closing shall take place upon the earlier of the date upon which all 
closing conditions are satisfied and/or waived by the applicable party or the date 
which is no later than nine (9) months from Bankruptcy Court approval of this sale. 

(f) No Reliance on Warranties or Representations: The Property will be 
conveyed by the Debtor to, and accepted by the Purchaser on an “as is where is” 

2 Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Purchase 
Agreement. 
3 This summary of the Purchase Agreement is provided for the convenience of the Court and parties-in-interest. In the 
event of any inconsistency between the summary set forth in this Motion and the terms of the Purchase Agreement, 
the terms of the Purchase Agreement shall govern. 
4 Both the Debtor and the Purchaser have been in regular contact with OPWDD and the Debtor anticipates that the 
Prior Property Approval and related financing can be obtained in the time periods provided. 
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basis, except as expressly provided in the Purchaser Agreement and any order 
granting this Motion. 

13. The Purchase Agreement, which is based on separate appraisals obtained by the 

Debtor and OPWDD and is the product of arm’s-length negotiations between the Debtor and the 

Purchaser, is fair and reasonable and in the best interests of the Debtor’s estate, its creditors, and 

other parties-in-interest.  

14. Pursuant to the Sale Guidelines, the Debtor is required to highlight any 

“extraordinary provisions” including the use of sale proceeds without further Court order. Here, in 

order to curtail the ongoing accrual of interest, the Debtor intends to utilize a portion of the 

proceeds of the sale to satisfy the outstanding Mortgage obligations secured by the Property.  In 

addition, and subject to confirmation of a chapter 11 plan, the Debtor intends that the sale of the 

Property be exempt from any transfer or stamp taxes, in accordance with section 1146(c) of the 

Bankruptcy Code. 

BASIS FOR RELIEF REQUESTED 

15. The Debtor seeks the approval of a private sale of the Property to the Purchaser, in 

accordance with the Purchase Agreement and pursuant to sections 105(a) and 363 of the 

Bankruptcy Code and applicable non-bankruptcy law, including, without limitation, sections 510 

and 511 of the NFPCL free and clear of all liens and claims, interests and encumbrances, except 

as otherwise set forth in the Purchase Agreement.  This relief is appropriate and in line with the 

Debtor’s mission given the Purchaser’s current operation at the Property of the Debtor’s former 

group home for persons with developmental disabilities and its commitment to continue such 

operation under the auspices of OPWDD. In addition, the request for a private sale is premised on 

the good faith nature of the negotiations by and among the Debtor, the Purchaser and OPWDD, as 
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well the adequacy of the consideration being received by the estate, which is supported by 

appraisals,  

A. The Sale of the Property is an Exercise of the Debtor’s Sound Business Judgment  

16. Bankruptcy Code section 363(b) governs transactions outside the ordinary course 

of business involving property of the debtor’s estate and provides, in relevant part, that, “[t]he 

trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate....” 11 U.S.C. § 363(b). 

17. Furthermore, Bankruptcy Rule 6004(f)(1) allows for a debtor to conduct such a 

transaction by private sale. In re Bakalis, 220 B.R. 525, 531-32 (Bankr. E.D.N.Y. 1998) (stating 

that the debtor has authority to conduct public or private sales of estate property). Courts may 

allow a chapter 11 debtor to sell assets outside the ordinary course of business by private sale when 

the debtor demonstrates that the sale is permissible pursuant to section 363(b) of the Bankruptcy 

Code. See, e.g., Palermo v. Pritam Realty, Inc. (In re Pritam Reality, Inc.), 233 B.R. 619 (D.P.R. 

1999) (upholding the bankruptcy court’s approval of a private sale conducted by a chapter 11 

debtor); In re MF Glob. Inc., 535 B.R. 596, 608 (Bankr. S.D.N.Y. 2015) (approving a private sale 

of a chapter 11 debtor’s assets where the standards of section 363(b) were met); In re Condere 

Corp., 228 B.R. 615 (Bankr. S.D. Miss. 1998) (same); In re Wieboldt Stores, Inc., 92 B.R. 309 

(N.D. Ill. 1988) (affirming the right of a chapter 11 debtor to transfer assets by private sale); In re 

Embrace Systems Corp., 178 B.R. 112, 123 (Bankr. W.D. Mich. 1995) (citing In re Blue Coal 

Corp., 168 B.R. 553, 564 (Bankr.M.D.Pa.1994)) (“A large measure of discretion is available to a 

bankruptcy court in determining whether a private sale should be approved.”). 

18. A debtor’s sale or use of property of the estate outside the ordinary course of 

business should be approved by the Court if the debtor can demonstrate a sound business 

justification for the proposed transaction. See In re Iridium Operating LLC, 478 F.3d 452, 466 (2d 
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Cir. 2007) (“In this Circuit, the sale of an asset of the estates under § 363(b) is permissible if the 

‘judge determining [the] § 363(b) application expressly find[s] from the evidence presented before 

[him or her] at the hearing [that there is] a good business reason to grant such an application.’” 

(citing Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 772 F.2d 1063, 1071 

(2d Cir. 1983)); Licensing by Paolo, Inc. v. Sinatra (In re Gucci), 126 F.3d 380, 388 (2d Cir. 1997) 

(same). 

19. It should also be noted, that when a Debtor is a not-for-profit corporation, special 

considerations arise with respect to the analysis of the business justifications supporting a section 

363 sale including, without limitation, considerations of the Debtor’s mission. In re Federation 

Employment and Guidance Center, Inc. d/b/a FEGS, Case No. 15-71074 (REG) (Bankr. E.D.N.Y. 

Feb. 6, 2018) [ECF 1050, ¶¶ 7, 9] (Order confirming chapter 11 plan providing for private sale of 

Debtor’s assets in accordance with its mission); In re United Healthcare Sys., Inc., No. CIV. A. 

97-1159(NHP), 1997 WL 176574, at *5 (D.N.J. Mar. 26, 1997) (citations omitted) (“When 

analyzing an articulated business reason for the sale, the bankruptcy court must also take into 

consideration the fact that a debtor is a charitable institution.”); cf. In re HHH Choices Health 

Plan, LLC, 554 B.R. 697 (Bankr. S.D.N.Y. 2016) (Approving the sale of substantially all the assets 

of a not-for-profit corporation to one bidder over another, based on several considerations, 

including: (1) that the sale to the approved bidder was, on the whole, better for the groups who 

depended on services provided by the not-for-profit; (2) sale to the approved bidder was “more 

consistent with the mission of the company;” and (3) deference to the decision of the company’s 

board.). In addition, Bankruptcy Code section 105(a) grants the Court the authority to “issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of [the 

Bankruptcy Code].” 11 U.S.C. §105(a). This provision is “the basis for a broad exercise of power 
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[by the Court] in the administration of a bankruptcy case.” In re Flores, 291 B.R. 44, 54 (Bankr. 

S.D.N.Y. 2003); In re Lionel Corp., 722 F.2d 1063, 1069 (2d Cir. 1983) (“To further the purposes 

of Chapter 11 reorganization, a bankruptcy judge must have substantial freedom to tailor his orders 

to meet differing circumstances.”). 

20. Under the facts and circumstances of this case, the private sale of the Property to 

the Purchaser should be approved. The Debtor’s proposed private sale achieves a substantial 

benefit to its creditors, by bringing in excess of $750,000 into the estate after satisfaction of the 

Mortgage secured by Property. Additionally, the Sale of the Property should be permitted by 

private sale as the Purchaser is currently operating the Debtor’s former programs at the Property, 

and the private sale of the Property will allow this to continue, which will benefit the Debtor, its 

estate, its mission, and its former client population. 

21. Based upon the foregoing, the Debtor submits that the sale of the Property through 

a private sale to the Purchaser offers the greatest benefit to the Debtor’s estate, and is an exercise 

of the Debtor’s sound business judgment.  

B. The Property Should be Sold Free and Clear of Liens, Claims, Encumbrances and 
Interests  

22. Pursuant to section 363(f) of the Bankruptcy Code, a trustee may sell property 

under Bankruptcy Code section 363(b) free and clear of liens, claims and encumbrances if one of 

the following conditions is satisfied: 

(i) applicable non-bankruptcy law permits the sale of the property free and clear of 
such interest; (ii) the entity holding the lien, claim or encumbrance consents to the 
sale; (iii) the interest is a lien and the price at which such property to be sold is 
greater than the aggregate value of all liens on the property; (iv) the interest is in 
bona fide dispute; or (v) the entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of its interest. 

11 U.S.C. § 363(f); see In re Smart World Tech., LLC, 423 F.3d 166, 169 n.3 (2d Cir. 2005) 

(“Section 363 permits sales of assets free and clear of claims and interests…. It thus allows [a 
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purchaser] to acquire assets [from a debtor] without any accompanying liabilities.”). As section 

363(f) of the Bankruptcy Code is written in the disjunctive, the satisfaction of any one of the 

requirements enumerated in that provision suffices to permit the sale of the Property free and clear 

of all liens, claims, rights, interests or encumbrances. See, e.g., Abir v. Stern, No. 09 cv 2872 (SJF), 

2010 WL 1170060, at *2 (E.D.N.Y. Mar. 22, 2010); In re Dundee Equity Corp., 1992 WL 53743, 

at *4 (Bankr. S.D.N.Y. Mar. 6, 1992); Citicorp Homeowners Servs., Inc. v. Elliot, 94 B.R. 343, 

345 (E.D. Pa. 1988); In re Kellstrom Indus., Inc., 282 B.R. 787, 793 (Bankr. D. Del. 2002); In re 

Westgate, No. 07-17091, 2008 WL 3887607, at *2 (Bankr. D.N.J. Aug. 19, 2008). 

23. Specifically, the Debtor proposes that any liens, claims or encumbrances asserted 

against the Real Estate be transferred to and attach to the proceeds of the sale of the assets and 

such other amounts payable to the Debtors under the final Sale Agreement, subject to the rights, 

claims, defenses, and objections, if any, of all interested parties with respect thereto. In addition to 

the Mortgage, to the extent any non-consensual liens or judgments exist (including the Mortgage, 

each an “Encumbrance” and, together with any other unknown encumbrances, collectively, the 

“Encumbrances”), the Debtor nonetheless believes the Property can be sold free and clear of such 

Encumbrances, based on one or more provisions of section 363(f) of the Bankruptcy Code.

24. Specifically, section 363(f)(2) is satisfied as to those parties that consent or do not 

object to the proposed sale. Those parties with an interest in the property, including the Mortgage 

Lender5, will be given sufficient opportunity to object to the relief requested by the Debtor, and 

any such entity that does not object to the sale of the Property should be deemed to have consented. 

See In re Enron Corp., No. 01-16034, 2004 WL 5361245 at *2 (Bankr. S.D.N.Y. Feb. 5, 2004) 

(order deeming all parties who did not object to proposed sale to have consented under section 

5 The Debtor reserves the right to satisfy the Mortgage at, or in connection with, the closing of the Sale. 
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363(f)(2)); In re Enron Corp., No. 01- 16034, 2003 WL 21755006 at *2 (Bankr. S.D.N.Y. July 28, 

2003) (same).

25. In addition, section 363(f)(5) is satisfied. Bankruptcy Code section 363(f)(5) is 

satisfied by the Sale Agreement because: (a) any entity holding an Encumbrance on the Property 

could be compelled to accept a monetary satisfaction of its Encumbrance; and (b) the Debtor 

proposes that any Encumbrance on the Property will attach to the net proceeds of the sale of the 

Property which greatly exceed the Encumbrances, subject to all claims and defenses that the 

Debtor and its estate may possess with respect thereto, with the same priority, validity and extent 

such Encumbrance had on the Petition Date. As a result, the sale of the Property free and clear of 

all Encumbrances satisfies section 363(f)(5) of the Bankruptcy Code. 

26. For these reasons, any parties in interest that assert Encumbrances will be 

adequately protected by having their Encumbrances attach to the proceeds of the sale in the same 

order of priority, and with the same validity, force and effect that such parties had prior to the sale 

of the Property, subject to any claims and defenses that the Debtor and its estate may possess with 

respect thereto. Accordingly, section 363(f) of the Bankruptcy Code authorizes the transfer and 

conveyance of the Property free and clear of all liens, claims, encumbrances and all other interests.

27. Based upon all of the foregoing, sufficient cause exists for the sale of the Property 

free and clear of all of the Encumbrances, including, but not limited to, the Mortgage, with such 

Encumbrances to attach to the proceeds of the sale with the same priority, validity and extent that 

existed on the Petition Date.  

C. The Purchaser Should be Afforded All Protections Under Section 363(m) of the 
Bankruptcy Code as a Good Faith Purchaser  

28. Section 363(m) of the Bankruptcy Code protects a good faith purchaser’s interest 

in property purchased from the estate notwithstanding that the sale conducted under section 363(b) 
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may later be reversed or modified on appeal. Specifically, section 363(m) states that: The reversal 

or modification on appeal of an authorization under [section 363(b)] ... does not affect the validity 

of a sale ... to an entity that purchased ... such property in good faith, whether or not such entity 

knew of the pendency of the appeal, unless such authorization and such sale ... were stayed pending 

appeal. 11 U.S.C. § 363(m); see also Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 

1994) (“Section 363(m) ... provides that good faith transfers of property will not be affected by the 

reversal or modification on appeal of an unstayed order, whether or not the transferee knew of the 

pendency of the appeal”); In re Stein & Day, Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 1990) 

(“pursuant to 11 U.S.C. § 363(m), good faith purchasers are protected from the reversal of a sale 

on appeal unless there is a stay pending appeal”) (citations omitted). 

29. The Second Circuit has indicated that a party would have to show fraud or collusion 

between a buyer and the debtor-in-possession or trustee in order to demonstrate a lack of good 

faith. See Kabro Assocs. of West Islip, LLC, v. Colony Hill Assocs. (In re Colony Hill Assocs.), 

111 F.3d 269, 276, (2d Cir. 1997) (“[t]ypically, the misconduct that would destroy a purchaser’s 

good faith status at a judicial sale involves fraud, collusion between the [buyer] and other bidders 

or the trustee, or an attempt to take grossly unfair advantage of other bidders” (quotation marks 

and citations omitted)); see also In re Angelika Films 57th, Inc., Nos. 97 Civ. 2239 (MBM), 97 

Civ. 2241 (MBM), 1997 WL 283412, at *7 (S.D.N.Y. May 29, 1997); In re Bakalis, 220 B.R. 525, 

537 (Bankr. E.D.N.Y. 1998). 

30. Here, the Purchaser and the Debtor have satisfied the requirements of 

section 363(m) of the Bankruptcy Code. The Purchase Agreement is the result of arm’s-length, 

good-faith negotiations between the Debtor and the Purchaser, and each party has been represented 

by their respective professionals. The Debtor submits that the Purchaser is a “good faith” purchaser 
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within the meaning of section 363(m) of the Bankruptcy Code and should be entitled to the 

protections provided for thereunder. Accordingly, the Debtor requests that the Court make a 

finding that the Purchaser is entitled to the protections of section 363(m) of the Bankruptcy Code.  

D. Authorization for the Debtor to Dispose of the Property Pursuant to Sections 510 
and 511 of the New York State Not-For-Profit Corporation Law 

I. The Bankruptcy Court Can Approve the Disposition of the Property Pursuant 
to Sections 510 and 511 of the New York State Not-For-Profit Corporation 
Law 

31. The Debtor, is a tax-exempt not-for-profit entity under the Internal Revenue 

Code. Accordingly, pursuant to section 363(d) of the Bankruptcy Code, the sale, use, or lease of 

property under section 363(b) of the Bankruptcy Code is required to comply with applicable non-

bankruptcy law. 11 U.S.C. § 363(d). As such the Debtor must satisfy applicable not-for-profit laws 

in connection with the proposed disposition of the Property, notably sections 510 and 511 of the 

NFPCL. N.Y. Not-for-Profit Corp. Law §§ 510, 511. 

32. Pursuant to NFPCL § 510, since the Debtor is a memberless charitable not-for-

profit corporation, with less than twenty-one (21) board members, the transfer of all or 

substantially all of its assets must be approved by the affirmative vote of at least two-thirds of the 

members of its board of directors and it must obtain court approval of the same. Id.  The Board 

previously approved the transaction. 

33. The United States Bankruptcy Court for the Southern District of New York 

analyzed the interplay between section 363(d) of the Bankruptcy Code and sections 510 and 511 

of the NFPCL, noting that sections section 363(d) was added to the Bankruptcy Code by the 

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), which also 

contained an additional provision, section 1221(e) of BAPCPA, an enforceable part of the statute 

governing the interpretation of section 363(d), but which otherwise does not appear in the 
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Bankruptcy Code. In re HHH Choices Health Plan, LLC, 554 B.R. 697, 700 (Bankr. S.D.N.Y. 

2016) (citing Pub. L. No. 109–8, § 1221(e) (2005)). Section 1221(e) of BAPCPA states, as a rule 

of construction, that: 

Nothing in this section shall be construed to require the court in which a case under 
chapter 11 of title 11, United States Code, is pending to remand or refer any 
proceeding, issue, or controversy to any other court or to require the approval of 
any other court for the transfer of property. 

Pub. L. No. 109–8, § 1221(e) (2005). 

34. While outside of bankruptcy a transfer of assets by a not-for-profit entity 

requires the approval of the New York State Supreme Court pursuant to sections 510 and 511 of 

the NFPCL, the court in HHH Choices held that, in a bankruptcy case, any determination that 

would be made by a state court under section 511 of the NFPCL becomes a determination to be 

made by the bankruptcy court. As Judge Wiles expressly states in HHH Choices: 

[C]learly, the amendments to the Bankruptcy Code do not mean that that state court 
approval is still required because section 1221(e) of the BAPCPA explicitly says 
otherwise; it says I cannot interpret those provisions of the amended statute to 
require the approval of any other court for the transfer of property. My 
interpretation of the statute is that substantive state law requirements are applicable, 
but that I am the one who is supposed to apply them, not the New York State Court. 
Not that that has turned out to be such an easy or welcome task in this particular 
case; nevertheless, it is my obligation. Similarly, my judgments on these issues are 
subject to appeal to the district court and higher courts, but I do not believe they are 
subject to review or to reconsideration or challenge or veto by a state court. 

HHH Choices, 554 B.R. at 700. 

35. Accordingly, by this Motion, the Debtor is seeking approval of the disposition 

of the Property pursuant to sections 510 and 511 of NFPCL. 

II. The Proposed Transaction Satisfies the Standard to Approve the Disposition 
of the Property Under Section 511 of the New York State Not-For-Profit 
Corporation Law 

36. Section 511 of the NFPCL requires the application of a two-prong test before 

authorizing the transaction. Church of God of Prospect Plaza v. Fourth Church of Christ, Scientist, 
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of Brooklyn, 76 A.D.2d 712, 717 (2d Dep’t 1980), aff’d, 54 N.Y.2d 742 (1981). First, the 

consideration and the terms of the transaction must be fair and reasonable to the corporation. N.Y. 

Not-for-Profit Corp. Law § 511(d). To do this, it is necessary to look at the fair market value at the 

time the transaction was agreed to. See, e.g., Wolkoff v. Church of St. Rita, 132 Misc.2d 464, 471 

(Sup. Ct. Richmond County 1986), aff’d, 133 A.D.2d 267 (2d Dep’t 1987) (holding that the current 

market value, in the absence of special circumstances, is the most reliable index for calculating 

what constitutes fair consideration for the sale of real property, and the date for determining such 

value is the date of the contract); see also Scher v. Yeshivath Makowa Corp., 54 A.D.3d 839, (2d 

Dep’t 2008); Application of Church of St. Francis De Sales of New York City, 110 Misc.2d 511, 

512 (Sup. Ct. New York County 1981) (holding that a court must look at fair market value when 

contract was made, not at the date of petition). 

37. Here, as mentioned above, the Purchaser is currently operating the Debtor’s 

former programs at the Property. Allowing the Sale of the Property to the Purchaser will allow the 

Purchaser to continue operating the Debtor’s former programs at the Property and is therefore in 

the best interests of the Debtor, its estate, the Debtor’s former client population, and parties in 

interest. Additionally, the Purchase Agreement is the result of arm’s-length, good-faith 

negotiations between the Debtor and the Purchaser, is based on separate appraisals obtained by the 

Debtor and OPWDD, and each party has been represented by their respective professionals. Given 

this, the Debtor believes that the Purchase Price is fair and reasonable in light of the circumstances 

and therefore satisfied the first prong of the analysis under section 510 and 511 of the NFPCL. 

38. The second prong requires that the purposes of the corporation be promoted 

through the transfer of assets. N.Y. Not-for-Profit Corp. Law § 511(d). “The second prong of the 

test requires the court to determine that the sale would benefit the corporation or that the best 
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interest of its members would be promoted thereby[,]” and the “court may consider whether 

corporate purposes would have been served or the best interests of the membership promoted at 

the time the contract was made, but it should be guided primarily by whether those ends would be 

realized in light of conditions prevailing at the time the issue is presented to the court.” Church of 

God of Prospect Plaza, 76 A.D.2d at 717. 

39. As discussed by the bankruptcy court in HHH Choices, there is no clear 

guidance under New York case law on how to balance the two prongs of section 511(d) of NFPCL 

but that the consideration of paying creditors as much as possible and serving the mission of the 

corporation, “are supposed to be taken into account and balanced in a reasonable way, and with no 

other requirement or particular weight to be applied.” HHH Choices, 554 B.R. at 704.  

40. Here, as mentioned above, the Purchaser is currently operating the Debtor’s 

former programs at the Property. Allowing the Sale of the Property to the Purchaser will allow the 

Purchaser to continue operating the Debtor’s former programs at the Property while 

simultaneously bringing in excess of $750,000 to the estate after satisfaction of the Mortgage, and 

is therefore in the best interests of the Debtor, its estate, the Debtor’s former client population, and 

parties in interest. As such, the Debtor submits that the proposed Sale is fair and reasonable in light 

of the circumstances of this case. Accordingly, it is the position of the Debtor that the substantive 

requirements of section 511 of the NFPCL have been met. 

III. This Motion Satisfies the Procedural and Notice Requirements of Section 511 
of the New York State Not-For-Profit Corporation Law 

41. In addition to the substantive requirements discussed above, sections 511(a)-(c) 

of the NFPCL impose procedural and notice requirements with respect to a petition by a not-for-

profit corporation to transfer all or substantially all of its assets. Specifically, section 511(a) of the 

NFPCL requires that such a petition set forth: 

Case 1-24-41037-jmm    Doc 176    Filed 11/22/24    Entered 11/22/24 17:07:16



4880-7369-9460v.4 

16

1. The name of the corporation, the law under or by which it was incorporated. 

2. The names of its directors and principal officers, and their places of residence. 

3. The activities of the corporation. 

4. A description, with reasonable certainty, of the assets to be sold, leased, 
exchanged, or otherwise disposed of, or a statement that it is proposed to sell, lease, 
exchange or otherwise dispose of all or substantially all the corporate assets more 
fully described in a schedule attached to the petition; and a statement of the fair 
value of such assets, and the amount of the corporation's debts and liabilities and 
how secured. 

5. The consideration to be received by the corporation and the disposition proposed 
to be made thereof, together with a statement that the dissolution of the corporation 
is or is not contemplated thereafter. 

6. That the consideration and the terms of the sale, lease, exchange or other 
disposition of the assets of the corporation are fair and reasonable to the 
corporation, and that the purposes of the corporation, or the interests of its members 
will be promoted thereby, and a concise statement of the reasons therefor. 

7. That such sale, lease, exchange or disposition of corporate assets, has been 
recommended or authorized by vote of the directors in accordance with law, at a 
meeting duly called and held, as shown in a schedule annexed to the petition setting 
forth a copy of the resolution granting such authority with a statement of the vote 
thereon. 

8. Where the consent of members of the corporation is required by law, that such 
consent has been given, as shown in a schedule annexed to the petition setting forth 
a copy of such consent, if in writing, or of a resolution giving such consent, adopted 
at a meeting of members duly called and held, with a statement of the vote thereon. 

9. A request for court approval to sell, lease, exchange or otherwise dispose of all 
or substantially all the assets of the corporation as set forth in the petition. 

N.Y. Not-for-Profit Corp. Law § 511(a).  

42. The Debtor submits that the Motion, which incorporates the Pincus Affidavit, 

contains most of the information required by section 511(a) of the NFPCL, and that the names and 

residences of its directors and principal officers appears in the Debtor’s Statement of Financial 

Affairs [ECF 64]. With respect to section 511(a)(7) of the NFPCL, the resolution of the Debtor’s 

board of directors which authorized the commencement of this Chapter 11 Case, and was included 
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with the Debtor’s voluntary chapter 11 petition, also authorized the sale of substantially all of the 

Debtor’s assets through this Chapter 11 Case, including, but not limited to, the Property [ECF 1]. 

43. With respect to notice, section 511(b) of the NFPCL requires a minimum fifteen 

(15) day notice period to the New York State Attorney General and section 511(c) of the NFPCL 

requires notice upon all of a petitioner’s creditors. The Debtor submits that: (a) the Motion is being 

served on the attorney general pursuant to Bankruptcy Rule 2002(a)(2) with a minimum of twenty-

one (21) days’ notice; and (b) that creditors are sufficiently noticed pursuant to the Amended Order 

Establishing Case Management Procedures [ECF 39] (the “Case Management Order”) 

previously entered by the Court and that such notice is more than the minimum notice required 

under section 511 the NFPCL. The Debtor further respectfully submits that noticing all creditors 

in this Chapter 11 Case will cause unnecessary confusion and will drain the estate’s limited 

resources. 

44. For the foregoing reasons, the Debtor submits that this Motion, together with 

the information previously filed in this Chapter 11 Case, are sufficient to satisfy the procedural 

and notice provisions of section 511 of the NFPCL. 

45. Accordingly, as the Debtor has satisfied the substantive, procedural, and notice 

requirements of sections 510 and 511 of the NFPCL, the Debtor respectfully requests that the Court 

enter an order approving the disposition of the Property pursuant to sections 510 and 511 of the 

NFPCL. 

E. Exemption from New York State Real Estate Transfer Taxes Subject to 
Confirmation of a Chapter 11 Plan  

46. The Debtor seeks a tax exemption, subject to confirmation of a chapter 11 plan. 

Once a plan has been confirmed, the Debtor submits that the sale of the Property will be entitled 

to exemption from New York State real estate transfer tax because they are being pursued under 
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the Bankruptcy Code and are an integral part of the chapter 11 plan to be filed in that it will 

maximize creditor recoveries. Specifically, the transfer of the Property will be exempt from New 

York City real property transfer tax under section 1146(a) of the Bankruptcy Code. Section 1146(a) 

states: “The issuance, transfer, or exchange of a security, or the making or delivery of an instrument 

of transfer under a plan confirmed under section 1129 of this title, may not be taxed under any law 

imposing a stamp tax or similar tax.” 11 U.S.C. § 1146(a). See generally, In re NEW 118th, Inc., 

398 B.R. 791, 797-98. (Bankr. S.D.N.Y. 2009) (the transfers of real property pursuant to a sale 

under section 363 qualified for this exception even though the section 363 sale occurred pre-

confirmation and the transfer of real property is necessary to the consummation of a plan).

47. Here, the proceeds of the sale of the Property will be an important component 

of consummation of the plan. Accordingly, the Debtor respectfully requests that the Court make 

findings that affirm these conclusions. See, e.g., In re Long Beach Medical Center, et al., Case No. 

14-70593 (AST) (Bankr. E.D.N.Y.) [ECF 184] (pre-confirmation section 363 sale was exempt 

from New York real estate transfer tax). 

F. Request for Waiver of Fourteen Day Stay Period Under Bankruptcy Rule 6004(h) 

48. Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use, sale, or 

lease of property other than cash collateral is stayed until the expiration of 14 days after entry of 

the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). The Debtor respectfully 

requests a waiver of the fourteen day stay period set forth in Bankruptcy Rule 6004(h) to allow the 

time within which the conditions to the Closing of the Sale to begin immediately, thereby 

accelerating the process of consummating the Sale of Property to the Purchaser. 
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NOTICE

49. Notice of this Motion has been given to: (a) the parties on the Master Service List 

(as defined in the Case Management Order); (b) the Office of the New York State Attorney 

General; (c) counsel to OPWDD; (d) the Mortgage Lender; and (e) counsel to the Purchaser. 

NO PRIOR REQUEST

50. No prior motion for the relief requested herein has been made to this or any other 

Court.  

WHEREFORE, the Debtor respectfully requests that the Court enter an order, 

substantially in the form annexed hereto as Exhibit B, granting the relief requested herein and 

such other and further relief as may be just and proper. 

Dated:  Great Neck, New York 
November 22, 2024 

GARFUNKEL WILD, P.C. 

By: /s/ Adam T. Berkowitz 
Adam T. Berkowitz, Esq. 
Michael D. Goldberg, Esq. 
111 Great Neck Road 
Great Neck, New York 11021 
Telephone: (516) 393-2200 
Facsimile: (516) 466-5964 

Counsel for the Debtor 
and Debtor-in-Possession
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Exhibit A 

Purchase and Sale Agreement 

(See Attached) 
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Exhibit B 

Proposed Form of Order 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
-----------------------------------------------------------x 
In re: 

SHELTERING ARMS CHILDREN AND  Chapter 11 
FAMILY SERVICES, INC.  

Case No. 24-41037 (JMM) 

Debtor. 
-----------------------------------------------------------x 

ORDER: (A) APPROVING THE DEBTOR’S PRIVATE SALE OF ITS REAL 
PROPERTY LOCATED AT 2749 UNIVERSITY AVENUE, BRONX, NEW YORK 10468, 

FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND OTHER 
INTERESTS, AND (B) GRANTING RELATED RELIEF  

Upon the motion (the “Motion”)5 [ECF __], of Sheltering Arms Children and Family 

Services, Inc., (“Sheltering Arms” or the “Debtor”), as a debtor and debtor-in-possession in the 

above referenced chapter 11 case (the “Chapter 11 Case”), for entry of an order, pursuant to 

sections 105(a) and 363 of Title 11 of the United States Code (the “Bankruptcy Code”), Rules 

2002 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Local 

Rule 6004-1, and the Sale Guidelines: (a) approving the private sale (the “Sale”) of the Debtor’s 

real property located at 2749 University Avenue, Bronx, New York 10468 (the “Property”), free 

and clear of all liens, claims, encumbrances and other interests, all as provided in the Purchase 

Agreement by and among the Debtor and Rising Ground, Inc. (the “Purchaser”); and (b) grating 

related relief; all as described more fully in the Motion; and the Court having jurisdiction to 

consider the Motion and the relief requested therein in accordance with 28 U.S.C. §§ 157 and 

1334; and due and appropriate notice of the Motion having been provided under the circumstances 

of this case and as set forth in the Motion, and it appearing that no other or further notice of the 

5 Capitalized terms used herein, unless herein defined, shall be used with the meanings ascribed to such terms in the 
Motion. 
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Motion need be provided; and the Court having determined that the relief sought in the Motion is 

in the best interests of the Debtor, its estate and all parties in interest; and upon the record of the 

hearing held by the Court on the Motion on December 18, 2024 (the “Hearing”); and just cause 

having been established at the Hearing; and all of the proceedings had before the Court; and after 

due deliberation and sufficient cause appearing therefor; 

NOW, THEREFORE, IT IS HEREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction over the Motion and the relief requested therein 

pursuant to 28 U.S.C. §§ 157 and 1334. Consideration of the Motion and the relief requested 

therein is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. Good and sufficient notice of the relief sought by the Motion has been given 

and no further notice is required. A reasonable opportunity to object or be heard regarding the 

relief requested in the Motion has been afforded to interested persons and entities, including: (i) 

all parties requiring service pursuant to the Amended Order Establishing Case Management 

Procedures (the “Case Management Order”), entered on March 19, 2024 [ECF 39]; (ii) all 

parties who have an ownership interest in the Property or a Lien on the Property; and (iii) any 

parties previously having viewed the property or contacted the Broker regarding the Property 

(collectively, the “Notice Parties”). 

C. A reasonable opportunity to object or otherwise be heard with respect to the 

Motion and the relief requested therein has been afforded to all interested persons and entities. 

D. The sale of the Property pursuant to the Purchase Agreement is authorized 

pursuant to section 363(b)(1) of the Bankruptcy Code and Bankruptcy Rule 6004(f). A sale of the 

Property outside the ordinary course of business and the use of the sale proceeds by the Debtor 

Case 1-24-41037-jmm    Doc 176-2    Filed 11/22/24    Entered 11/22/24 17:07:16



3 
4880-7369-9460v.3 

represents the sound business judgment of the Debtor and its board of directors, and is appropriate 

in light of the facts and circumstances surrounding the Sale and this Chapter 11 Case. 

E. The sale of the Property by means of a private sale is allowed pursuant to 

Bankruptcy Rule 6004(f)(1) and is appropriate in light of the facts and circumstances surrounding 

the Sale and this Chapter 11 Case. 

F. The Debtor has full corporate power and authority to execute the Purchase 

Agreement and all other documents contemplated thereby, and to consummate the transactions 

contemplated therewith, and no consents or approvals, other than those expressly provided for in 

the Purchase Agreement, are required for the Debtor to consummate the Sale. 

G. Approval of the Purchase Agreement and the consummation of the Sale, 

including, without limitation, the effectuation of such by private sale, is in the best interests of the 

Debtor, its estate, creditors, and other parties in interest. The terms and conditions of the Purchase 

Agreement are fair and reasonable. The Purchaser’s offers for the purchase of the Property, as set 

forth in the Purchase Agreement, is: (i) fair and reasonable, (ii) the highest or otherwise best offer 

for the Property in light of the charitable mission of the Debtor, (iii) will provide a greater recovery 

for the Debtor’s creditors than would be provided by any other practical available alternative, and 

(iv) constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code and 

under the laws of the United States, any state, territory, possession, or the District of Columbia.  

H. The Purchase Agreement was negotiated, proposed and entered into by and 

among the Debtor and the Purchaser, and approved by their respective boards, without collusion, 

in good faith, from arm’s-length bargaining positions, and was a proper exercise of the respective 

board’s fiduciary obligations. The Purchaser is not an “insider” of the Debtor, as that term is 

defined in section 101(31) of the Bankruptcy Code. Neither the Debtor, nor the Purchaser, has 
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engaged in any conduct that would cause or permit the Purchase Agreement to be avoided under 

section 363(n) of the Bankruptcy Code. Specifically, the Purchaser has not acted in a collusive 

manner with any person and the purchase price was not controlled by any agreement with unrelated 

third parties.  

I. The Purchaser does not constitute a successor to either of the Debtor or its 

estate. The sale of the Property does not amount to a consolidation, merger, or de facto merger of 

the Purchaser and the Debtor or its estate. The Debtor has complied with section 363(f) of the 

Bankruptcy Code because one or more of the standards set forth in sections 363(f)(1)-(5) has been 

satisfied with regard to each such lien, claim, interest, or other encumbrance. Those non-Debtor 

parties with liens, claims, or other encumbrances in the Property who did not file a timely 

objection, or who withdrew such objections, are deemed to have consented to the sale of the 

Property free and clear of those non-Debtor parties’ respective interests in the Property pursuant 

to section 363(f)(2) of the Bankruptcy Code. Except as provided in the Purchase Agreement, the 

transfer of the Property will be a legal, valid, and effective transfer of the Property, and will vest 

the Purchaser with all right, title, and interest of the Debtor in and to the Property, pursuant to 

sections 105(a) and 363(f) of the Bankruptcy Code, free and clear of all liens, claims, interests, 

obligations, rights, and encumbrances, with all such liens, claims or encumbrances to attach to the 

proceeds of the Sale in the order of their priority, with the same validity, force and effect which 

they now have as against the Property, subject to any claims and defenses, setoffs or rights of 

recoupment the Debtor may possess with respect thereto. Therefore, except as specifically 

provided in the Purchase Agreement, and consistent with section 363(f) of the Bankruptcy Code, 

the Purchaser shall have no liability for any claims arising out of or related to the Sale or transfer 

of the Property or arising from claims against the Debtor or its estate or any liabilities or obligations 
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of the Debtor and/or its estate, under the laws of the United States, any state, territory, possession 

thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, in any theory 

of law or equity including, without limitation, any laws affecting antitrust, successor, transferee or 

vicarious liability. Except as specifically provided in the Purchase Agreement or herein, all persons 

and entities asserting or holding any claims against or interests in the Property (whether legal or 

equitable, secured or unsecured, matured or unmatured, contingent or non-contingent, senior or 

subordinated), howsoever arising, shall be forever barred, estopped, and permanently enjoined 

from asserting, prosecuting, or otherwise pursuing such claims or interests against the Purchaser.  

J. The Sale of the Property is in accordance with applicable non-bankruptcy law 

as required by section 363(d) of the Bankruptcy Code. Specifically, the Sale of the Property 

complies with sections 510 and 511 of New York Not-for-Profit Corporation Law. 

K. Legal and Factual Bases. The legal and factual bases set forth in the Motion and 

at the Sale Hearing establish just cause for the relief granted herein. 

NOW, THEREFORE, IT IS HEREBY ORDERED THAT: 

General Provisions 

1. The findings of fact set forth above and conclusions of law stated herein shall 

constitute this Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, 

made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  

2. All objections, if any, to the Motion or the relief granted herein that have not 

been withdrawn, settled, or waived, and all reservations of rights included in such objections, are 

hereby overruled on the merits with prejudice. 

3. The Sale, including, without limitation, the effectuation of such by private sale, 

and all of the terms and conditions contemplated by the Purchase Agreement, are hereby 
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authorized and approved pursuant to, inter alia, sections 105(a) and 363(b) of the Bankruptcy 

Code. The Purchaser is a good faith purchaser within the meaning of section 363(m) of the 

Bankruptcy Code. The Sale complies with applicable non-bankruptcy law, including sections 510 

and 511 of the New York Not-for-Profit Corporation Law. Pursuant to section 363(b) of the 

Bankruptcy Code, the Debtor is authorized and directed to consummate the Sale pursuant to and 

in accordance with the terms and conditions of the Purchase Agreement. The Debtor is authorized 

and directed to execute and deliver, and empowered to perform under, consummate, and 

implement the Purchase Agreement, together with all additional instruments and documents that 

may be reasonably necessary or desirable to implement the Purchase Agreement and effectuate the 

provisions of this Order and the transactions approved hereby.  

4. Except as otherwise provided in the Purchase Agreement, pursuant to sections 

105(a) and 363(f) of the Bankruptcy Code, upon the Closing, the Property shall be transferred to 

the Purchaser free and clear of all liens, claims or encumbrances in the Property, with all such 

liens, claims or encumbrances to attach to the net proceeds of the Sale in the order of their priority, 

with the same validity, force and effect which they now have as against the Property, subject to 

any claims and defenses, setoffs or rights of recoupment the Debtor may possess with respect 

thereto. Except as specifically provided in the Purchase Agreement, all persons and entities (and 

their respective successors and assigns) including, but not limited to, all debt security holders, 

equity security holders, governmental, tax, and regulatory authorities, lenders, trade, and other 

creditors, asserting or holding any claims against or interests in the Debtor, the Property, or with 

respect to the transfer of the Property to the Purchaser (whether legal or equitable, secured or 

unsecured, matured or unmatured, contingent or non-contingent, senior or subordinated), 

howsoever arising, hereby are forever barred, estopped, and permanently enjoined from asserting, 
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prosecuting, or otherwise pursuing such claims or interests against the Purchaser and/or its 

affiliates, designees, assignees, successors, properties, or assets. Except as otherwise provided in 

the Purchase Agreement, effective upon the Closing, the Purchaser shall have no liability for any 

Claims (as defined in section 101(5) of the Bankruptcy Code) against the Debtor or its estate. 

Additional Provisions 

5. Prior to, or upon the Closing of the Sale, the Debtor’s creditors will execute 

such documents and take all other actions as may be reasonably necessary to release their interests, 

if any, in the Property as such interests, liens, claims and/or other encumbrances may have been 

recorded or may otherwise exist. 

6. Except as otherwise provided in the Purchase Agreement, this Order: (a) shall 

be effective as a determination that, upon the Closing, all liens existing with respect to the Debtor 

and/or the Property prior to the Closing have been unconditionally released, discharged, and 

terminated solely as to the Purchaser and the Property, and that the conveyances described herein 

have been effected, and (b) shall be binding upon all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

other persons and entities who may be required by operation of law, the duties of their office, or 

contract, to accept, file, register, or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to the Property. 

7. If any person or entity that has filed financing statements, mortgages, 

mechanic’s liens, lis pendens, or other documents or agreements evidencing interests with respect 

to the Debtor and/or the Property shall not have delivered to the Debtor, prior to the Closing, in 

proper form for filing and executed by the appropriate parties, termination statements, instruments 
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of satisfaction, releases of all interests which the person or entity has with respect to the Debtor, 

the Property: or otherwise, then: (a) the Debtor or the Purchaser is hereby authorized to execute 

and file such statements, instruments, releases and other documents on behalf of the person or 

entity with respect to the Property, and (b) the Purchaser and/or the Debtor is hereby authorized to 

file, register, or otherwise record a certified copy of this Order, which, once filed, registered, or 

otherwise recorded, shall constitute conclusive evidence of the release of all interests and liens in, 

solely against, and solely with respect to the Property. This Order is deemed to be in recordable 

form sufficient to be placed in the filing or recording system of each and every federal, state, and 

local governmental agency, department, or office. 

8. The Purchase Agreement and any related agreements, documents, or other 

instruments may be modified, amended, or supplemented by the parties thereto, in a writing signed 

by both parties, and in accordance with the terms thereof, without further order of this Court, 

provided that any such modification, amendment or supplement does not: (a) materially change 

the terms of the Purchase Agreement, (b) modify the express terms of this Order, or (c) have a 

material adverse effect on the Debtor’s estate, and the Debtor shall provide reasonable advance 

notice of any such modification to the Office of the United States Trustee. 

9. The automatic stay pursuant to section 362 of the Bankruptcy Code is hereby 

lifted with respect to the Debtor to the extent necessary, without further order of the Court to allow 

the Purchaser to: (a) give the Debtor any notice provided for in the Purchase Agreement, and (b) 

take any and all actions permitted by the Purchase Agreement and ancillary agreements in 

accordance with the terms and conditions thereof. 
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10. Pursuant to section 1146(a) of the Bankruptcy Code, the Sale shall be exempt 

from all New York State and New York City real estate transfer tax, including, but not limited to, 

New York City real property transfer tax. 

11. Each and every federal, state, and local governmental agency, recording office 

or department and all other parties, persons or entities is hereby directed to accept this Order and 

any and all documents and instruments necessary and appropriate for recordation as conclusive 

evidence of the free and clear and unencumbered transfer of title to the Property conveyed to the 

Purchaser. 

12. The terms and provisions of the Purchase Agreement and this Order shall be 

binding in all respects upon, and shall inure to the benefit of, the Debtor, its estate, creditors, the 

Purchaser, and any of such parties’ respective affiliates, designees, successors, and assigns, and 

shall be binding in all respects upon all of the Debtor’s creditors, and all persons and entities 

receiving notice of the Motion, notwithstanding any subsequent appointment of any trustee(s), 

examiner(s), or receiver(s) under any Chapter of the Bankruptcy Code or any other law, and all 

such provisions and terms shall likewise be binding on such trustee(s), examiner(s), or receiver(s) 

and shall not be subject to rejection or avoidance by the Debtor, its estate, creditors, or any 

trustee(s), examiner(s), or receiver(s). 

13. The provisions of this Order are non-severable and mutually dependent. The 

failure specifically to include any particular provision of the Purchase Agreement in this Order 

shall not diminish or impair the effectiveness of such provision, it being the intent of this Court 

that the Purchase Agreement be authorized and approved in their entirety. 
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14. As provided by Bankruptcy Rule 6004(h), this Order shall be effective and 

enforceable immediately upon its entry, and the sale approved by this Order may close 

immediately upon entry of this Order, notwithstanding any otherwise applicable waiting periods. 

15. This Court retains jurisdiction on all matters pertaining to the relief granted 

herein, including to interpret, implement, and enforce the terms and provisions of this Order and 

the Purchase Agreement, all amendments thereto, any waivers and consents thereunder, and of 

each of the agreements executed in connection therewith in all respects. 
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