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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
  
 )  
IN RE: ) Chapter 11 
 )  
AMERICA’S GARDENING RESOURCE, ) Case No. 25-11180 (BLS) 
INC., et al.,1 )  
 )  
                                                Debtors. ) (Jointly Administered) 
 )  

 
MOTION OF ESOP TRUST COMPANY TO CONFIRM RESIGNATION  

OF ESOP TRUST COMPANY AS TRUSTEE OF THE AMERICA’S  
GARDENING RESOURCE, INC. EMPLOYEE STOCK OWNERSHIP PLAN  
OR, IN THE ALTERNATIVE, COMPEL THE IMMEDIATE ASSUMPTION  

OR REJECTION OF AN UNEXPIRED EXECUTORY CONTRACT 
 

COMES NOW ESOP Trust Company, as the independent trustee (“ETC”) for the 

America’s Gardening Resource, Inc. Employee Stock Ownership Plan (the “ESOP”), by and 

through undersigned counsel, and pursuant to 11 U.S.C. 365(d)(2), for its Motion to Confirm the 

Resignation of ETC as Trustee of the ESOP or, in the Alternative, to Compel the Immediate 

Assumption or Rejection of the Engagement Agreement (defined below), states as follows: 

BACKGROUND 

1. On June 25, 2025 (the “Petition Date”), America’s Gardening Resource, Inc., d/b/a 

Gardener’s Supply Company (“Debtor”), among others, filed a voluntary Petition for relief under 

Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”).  Upon information and 

belief, since the Petition Date, the Debtor has remained in possession of certain of its assets and 

 
1  The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: America’s Gardening Resource, Inc. (9604); Gardener’s Home LLC (0498); IGH, Inc. (9336); Serac Corporation 
(9800); Innovative Gardening Solutions, Inc. (3325). The location of the Debtors’ corporate headquarters and the 
Debtors’ service address in these chapter 11 cases is 128 Intervale Road, Burlington, Vermont 05401. 
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continues to manage its business as a debtor-in-possession pursuant to sections 1107 and 1108 of 

the Bankruptcy Code. 

2. Prior to the Petition Date, on April 28, 2025, ETC entered into a written Trustee 

Engagement Agreement with the Debtor to serve as the independent trustee of the Debtor’s ESOP, 

and to specifically navigate the ESOP through the pending bankruptcy and corresponding asset 

sale (the “Engagement Agreement”).  A copy of the Engagement Agreement is attached hereto 

and incorporated herein as Exhibit A. 

3. Pursuant to the Engagement Agreement, ETC is the sole and independent trustee 

of the ESOP.   

4. Since the Petition Date, ETC has encountered persistent post-petition breaches of 

the Engagement Agreement, including: 

a) Debtor’s failure to execute the engagement for and pay ETC’s legal counsel 

fees as required under the Engagement Agreement; 

b) Debtor’s failure to provide necessary information to enable continued 

performance of fiduciary obligations under the Employee Retirement 

Income Security Act of 1974 (“ERISA”); and, 

c) Debtor’s unwillingness or inability to comply with reporting or cooperation 

duties required under applicable law.   

5. On July 14, 2025, during a telephone call with ETC, Debtors’ bankruptcy counsel 

advised that Debtors would be promptly filing a motion to reject the Engagement Agreement, the 

company and court would not pay for ETC’s legal counsel fees and that ETC should resign, noting 

that “he does not like to see professionals go unpaid.”  Debtors’ bankruptcy counsel also stated to 
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ETC that ETC’s legal counsel would not be engaged by the Debtors and this Court would not 

approve of payment of counsel’s fees. 

6. ETC has made multiple requests for full and complete access to information 

required by ETC to evaluate the Company, the ESOP and the contemplated sale of Debtors.  

Debtors have failed to provide full and complete information to ETC.  

7. Relying in good faith on the above-described communication with Debtors’ 

counsel, and in view of the ongoing post-petition breaches and exposure to liability under ERISA, 

ETC submitted a written resignation letter dated July 14, 2025, which was served on the Debtors 

and appropriate parties in interest.  A copy of the resignation letter is attached hereto and 

incorporated herein as Exhibit B.   

ARGUMENT AND RELIEF REQUESTED 

A. ETC’s Resignation is Valid as of July 14, 2025. 
 

8. It is well settled law, that as an ERISA fiduciary, ETC owes duties under 29 U.S.C. 

§ 1104(a) and cannot continue to serve when doing so would violate its obligations of prudence 

and loyalty.  See Donovan v. Bierwirth, 680 F.2d 263, 271 (2d Cir. 1982). 

9. ERISA fiduciaries are entitled to resign where continued performance is made 

impractical or exposes them to potential liability.  See In re World Marketing Chicago, LLC, 564 

B.R. 587, 598 (Bankr. N.D. Ill. 2017). 

10. ESOP trustees are entitled to resign when they cannot obtain adequate legal support 

to perform their fiduciary duties.  Id.; see also Friend v. Sanwa Bank California, 35 F.3d 466, 468 

(9th Cir. 1994). 

11. Moreover, Paragraph 1, Section F – Due Diligence of the Engagement Agreement 

provides, in relevant part, “If the Company fails to provide complete and timely access to such 
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information, the Trustee shall have the right to suspend or terminate its duties under this Agreement 

without liability arising from such failure.”  Ex. A, p. 2.   

12. Here, ETC cannot serve as trustee because doing so without the resources, without 

the requested information and without legal counsel would violate ETC’s obligations of prudence 

and loyalty that it owes to the ESOP participants under ERISA. 

13. ETC must be entitled to resign because performance as a fiduciary is made 

impractical here and exposes ETC to potential liability under ERISA. 

14. ETC provided its resignation as trustee under the ESOP as of July 14, 2025, and 

pursuant to relevant case law and the agreement of the parties, this Court should recognize July 

14, 2025, as the effective resignation date.   

B. In the Alternative, the Debtor Must Immediately Elect to Reject the 
Engagement Agreement.  
 

15. The Engagement Agreement is an executory contract subject to rejection.  The 

Debtors’ failure to pay fees or perform material obligations under the agreement constitutes 

grounds for rejection.  See In re Physician Healthcorp, Inc., 262 B.R. 290, 296 (Bankr. D. Del. 

2001).   

16. The Debtors are in default under the terms of the Engagement Agreement for a 

number of reasons, including, but not limited to, Debtors’ failure to execute the engagement for 

and pay ETC’s legal counsel fees as required under the Engagement Agreement, Debtors’ failure 

to provide necessary information to enable ETC’s continued performance of fiduciary obligations 

under ERISA and Debtors’ failure with regard to reporting or cooperation duties required under 

applicable law.   

17. ETC is being damaged due to Debtor’s failures and inability to comply with the 

requirements of the Engagement Agreement prior to and since the Petition Date. 
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18. Moreover, ETC attempted to engage legal counsel to advise on the Engagement 

Agreement.  Based on the Debtors’ delays in providing information, preventing ETC from 

engaging legal counsel and the timeline to evaluate and provide advice, proposed legal counsel for 

ETC has declined the representation, harming ETC.   

19. Pursuant to section 365(d)(2) of the Bankruptcy Code, this Court may order the 

Debtors to determine within a specified time whether to assume, assume and assign or reject an 

executory contract.  The Debtors have failed to comply with the provisions of the Engagement 

Agreement and its counsel has affirmatively stated the Debtors’ intent to reject the Engagement 

Agreement along with refusing to provide ETC with the resources to engage legal counsel.  

Accordingly, ETC requests that this Court direct the Debtors to immediately elect to reject the 

Engagement Agreement and to make all outstanding payments due since the Petition Date. 

20. Section 365(b)(1) of the Bankruptcy Code, in conjunction with Section 1107, 

provides that if there has been a default under an executory contract, the debtor may not assume 

such a contract unless at the time of assumption the debtor: (i) cures, or provides adequate 

assurance that the debtor will cure all defaults under such contract, (ii) compensates, or provides 

adequate assurance that the debtor will promptly compensate the non-defaulting party to such 

contract for any pecuniary loss to such party resulting from such default; and (iii) provides 

adequate assurance of future performance under such contract.  See 11 U.S.C. §§ 365(b)(1), 1107.    

21. If the Debtors wish to assume or assume and assign the Engagement Agreement, 

the Debtors must demonstrate how the Debtors, or any assignee of the Engagement Agreement, 

will satisfy the requirements of Section 365(b)(1) of the Bankruptcy Code. 

22. Furthermore, bankruptcy courts recognize that fiduciary engagements involving 

discretion and trust are personal services contracts.  See e.g., In re Compass Van & Storage Corp., 
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61 B.R. 230, 234 (Bankr. E.D.N.Y. 1986); In re Noonan, 17 B.R. 793 (Bankr. S.D.N.Y. 1982).  

As such, the Engagement Agreement cannot be assumed or assigned under § 365(c)(1)(A) without 

the consent of the fiduciary, in this instance, ETC. 

23. The Debtor cannot assume or assume and assign the Engagement Agreement 

because it cannot satisfy the requirements of Section 365(b)(1) of the Bankruptcy Code, including, 

but not limited to, curing the existing default for failure to provide the resources to ETC to obtain 

legal counsel in a timely manner.   

24. Finally, if this Court is not inclined to confirm ETC”s resignation on July 14, 2025, 

ETC requests that this court compel the Debtors to reject the Engagement Agreement, based on 

the Debtors’ failure to provide ETC with the requested resources and requested information 

required to competently serve as the ESOP Trustee and based on the Debtors’ stated unwillingness 

to cure defaults while promising a prompt filing of a rejection motion that has yet to be filed.  

25. In either scenario, ETC should immediately be relieved of further obligations to the 

ESOP or the Debtors.   

NOTICE 
 

26. Notice of this Motion has been provided to: (i) counsel to the Debtors; (ii) the Office 

of the United States Trustee; (iii) counsel to the Official Committee of Unsecured Creditors; and 

(iv) counsel to the Debtors’ prepetition lenders. 

CONCLUSION 

WHEREFORE, for the reasons set forth herein, ETC respectfully requests that this Court 

enter an Order: 

A. Confirming ETC’s resignation as Trustee under the Engagement 

Agreement, effective as of July 14, 2025; 
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B. Directing the Debtor to pay to ETC an amount to be determined by this 

Court for legal expenses incurred in connection with this Motion; 

C. Alternatively, compelling the Debtor to immediately reject the Engagement 

Agreement and pay all post-petition obligations owing to ETC; and, 

D. Granting ETC such other and further relief as this Court deems just and 

proper under the circumstances. 

Dated:  August 1, 2025 /s/ Domenic E. Pacitti  
Wilmington, Delaware Domenic E. Pacitti (DE Bar No. 3989) 

Alyssa M. Radovanovich (DE Bar No. 7101) 
 KLEHR HARRISON HARVEY BRANZBURG LLP 
 919 N. Market Street, Suite 1000 
 Wilmington, Delaware 19801 
 Telephone: (302) 426-1189 
 Facsimile: (302) 426-9193 
 Email:  dpacitti@klehr.com 
              aradovanovich@klehr.com 
 -and- 
 Rob Maher (pro hac vice admission pending) 

SEIGFREID BINGHAM, PC 
2323 Grand Blvd., Ste. 1000 
Kansas City, Missouri 64108 
Telephone:  (816) 265-4119 
Email:  rmaher@sb-kc.com 

  
 Counsel for ESOP Trust Company 
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Exhibit A 

Engagement Agreement
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Exhibit B 

ETC Resignation Letter 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

  
 )  
IN RE: ) Chapter 11 
 )  
AMERICA’S GARDENING RESOURCE, ) Case No. 25-11180 (BLS) 
INC., et al.,1 )  
 )  
                                                Debtors. ) (Jointly Administered) 
 )  

 
ORDER GRANTING MOTION OF ESOP TRUST COMPANY TO CONFIRM 

RESIGNATION OF ESOP TRUST COMPANY AS TRUSTEE OF THE AMERICA’S 
GARDENING RESOURCE, INC. EMPLOYEE STOCK OWNERSHIP PLAN OR, IN 

THE ALTERNATIVE, COMPEL THE IMMEDIATE ASSUMPTION OR 
REJECTION OF AN UNEXPIRED EXECUTORY CONTRACT 

 
 Upon the Motion of ESOP Trust Company to Confirm Resignation of ESOP Trust 

Company as Trustee of the America’s Gardening Resource, Inc. Employee Stock Ownership 

Plan or, in the Alternative, Compel the Immediate Assumption or Rejection of an Unexpired 

Executory Contract (the “Motion”); and the United States District Court for the District of 

Delaware having jurisdiction over this matter pursuant to 28 U.S.C. § 1334, which was referred to 

the Court under 28 U.S.C. § 157 and the Amended Standing Order of Reference from the United 

States District Court for the District of Delaware, dated February 29, 2012; and this Court having 

found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court having found 

that this Court may enter a final order consistent with Article III of the United States Constitution; 

and this Court having found that venue of this proceeding and the Motion in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having determined that the legal and 

 
1  The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: America’s Gardening Resource, Inc. (9604); Gardener’s Home LLC (0498); IGH, Inc. (9336); Serac 
Corporation (9800); Innovative Gardening Solutions, Inc. (3325). The location of the Debtors’ corporate 
headquarters and the Debtors’ service address in these chapter 11 cases is 128 Intervale Road, Burlington, Vermont 
05401. 
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factual bases set forth in the Motion establish just cause for the relief granted herein; and this Court 

having determined that the notice given was sufficient; and after due deliberation and sufficient 

cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted and it is confirmed that ESOP Trust Company’s resignation as 

Trustee of the ESOP was effective as of July 14, 2025;  

2. Notwithstanding any Bankruptcy Rule to the contrary, the terms and conditions of this 

order shall be immediately effective and enforceable upon its entry; and 

3. This Court retains jurisdiction with respect to all matters arising from or related to the 

implementation, interpretation, and enforcement of this order. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

) 
IN RE: ) Chapter 11 

) 
AMERICA’S GARDENING RESOURCE, ) Case No. 25-11180 (BLS) 
INC., et al.,1 ) 

) 
Debtors. ) (Jointly Administered) 

) 
) Objection Deadline: August 8, 2025, at 4:00 p.m. 
) Hearing Date:  TBD 

NOTICE OF MOTION OF ESOP TRUST COMPANY TO COMPEL  
THE IMMEDIATE ASSUMPTION OR REJECTION OF AN UNEXPIRED  
EXECUTORY CONTRACT OR, IN THE ALTERNATIVE, TO CONFIRM 

RESIGNATION OF ESOP TRUST COMPANY AS TRUSTEE OF THE AMERICA’S 
GARDENING RESOURCE, INC. EMPLOYEE STOCK OWNERSHIP PLAN 

PLEASE TAKE NOTICE that on August 1, 2025, the Motion of ESOP Trust Company to 
Compel the Immediate Assumption or Rejection of an Unexpired Executory Contract or, In the 
Alternative, to Confirm Resignation of ESOP Trust Company as Trustee of the America’s 
Gardening Resource, Inc. Employee Stock Ownership Plan (the “Motion”) was filed with the 
United States Bankruptcy Court for the District of Delaware (“Bankruptcy Court”).  

PLEASE TAKE FURTHER NOTICE that any objection or response to the Motion must 
be made in writing and be filed with the Bankruptcy Court, on or before August 8, 2025, at 4:00 
p.m. prevailing Eastern Time.

PLEASE TAKE FURTHER NOTICE that at the same time, you must also serve a copy 
of the response or objection upon the following: (a) proposed counsel for the Debtors, Cole Schotz 
P.C., at (i) 500 Delaware Avenue, Suite 600, Wilmington, Delaware 19801, Attn: Patrick J. Reilley 
(preilley@coleschotz.com) and Jack M. Dougherty (jdougherty@coleschotz.com), and at (ii) 1201 
Will Street, Suite 320, Baltimore, Maryland 21231, Attn: Gary H. Leibowitz 
(gleibowitz@coleschotz.com) and H.C. Jones III (hjones@coleschotz.com); (b) counsel to the 
Debtors’ prepetition lenders, Bank of America, Chapman & Cutler LLC, 1270 Avenue of the 
Americas, 30th Floor, New York, New York 10020-1708, Attn: Dan Flores, Esq.
(dflores@chapman.com) and Alex Kress (akress@chapman.com), and Northfield Savings Bank, 
Dinse P.C., 209 Battery St., Burlington, Vermont 05402, Attn: Afi Ahmadi (aahmadi@dinse.com) 
and Molly Langan (mollylangan@dinse.com); (c) the United States Trustee for the District of 
Delaware, 844 King Street, Suite 2207, Wilmington, Delaware 19801, Attn: Hannah McCollum

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: America’s Gardening Resource, Inc. (9604); Gardener’s Home LLC (0498); IGH, Inc. (9336); Serac Corporation 
(9800); Innovative Gardening Solutions, Inc. (3325). The location of the Debtors’ corporate headquarters and the 
Debtors’ service address in these chapter 11 cases is 128 Intervale Road, Burlington, Vermont 05401. 
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(hannah.mccollum@usdoj.gov); (d) undersigned counsel to ESOP Trust Company, Klehr Harrison 
Harvey Branzburg LLP, 919 Market Street, Suite 1000, Wilmington, Delaware 19801, Attn: 
Domenic E. Pacitti (dpacitti@klehr.com) and Alyssa M. Radovanovich (aradovanovich@ 
klehr.com); and (e) counsel to any statutory committee appointed in the chapter 11 cases.  
 

PLEASE TAKE FURTHER NOTICE THAT IF AN OBJECTION IS PROPERLY 
FILED AND SERVED IN ACCORDANCE WITH THE ABOVE PROCEDURES AND NOT 
RESOLVED BETWEEN THE DEBTORS AND OBJECTING PARTY, A HEARING WILL BE 
HELD WITH RESPECT TO THE MOTION ON A DATE TO BE DETERMINED BEFORE 
THE HONORABLE BRENDAN L. SHANNON, UNITED STATES BANKRUPTCY JUDGE 
FOR THE DISTRICT OF DELAWARE, 824 MARKET STREET, 6th FLOOR, COURTROOM 
NO. 1, WILMINGTON DELAWARE 19801.  ONLY OBJECTIONS MADE IN WRITING AND 
TIMELY FILED WILL BE CONSIDERED BY THE BANKRUPTCY COURT AT SUCH 
HEARING.   

 
PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN 

ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF 
DEMANDED BY THE MOTION WITHOUT FURTHER NOTICE OR HEARING.  
 
 
Dated:  August 1, 2025 /s/ Domenic E. Pacitti  
Wilmington, Delaware Domenic E. Pacitti (DE Bar No. 3989) 

Alyssa M. Radovanovich (DE Bar No. 7101) 
 KLEHR HARRISON HARVEY BRANZBURG LLP 
 919 N. Market Street, Suite 1000 
 Wilmington, Delaware 19801 
 Telephone:  (302) 426-1189 
 Email:  dpacitti@klehr.com 
              aradovanovich@klehr.com 
 -and- 
 Rob Maher (pro hac vice admission pending) 

SEIGFREID BINGHAM, PC 
2323 Grand Blvd., Ste. 1000 
Kansas City, Missouri 64108 
Telephone:  (816) 265-4119 
Email:  rmaher@sb-kc.com 

  
 Counsel for ESOP Trust Company 
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 )  
IN RE: ) Chapter 11 
 )  
AMERICA’S GARDENING RESOURCE, ) Case No. 25-11180 (BLS) 
INC., et al., )  
 )  
                                                Debtors. ) (Jointly Administered) 
 )  

 
CERTIFICATE OF SERVICE 

 
I, Domenic E. Pacitti, Esq., of Klehr Harrison Harvey Branzburg LLP, hereby certify that 

on the 1st day of August 2025, I served a copy of the Motion of ESOP Trust Company to Confirm 

Resignation of ESOP Trust Company as Trustee of the America’s Gardening Resource, Inc. 

Employee Stock Ownership Plan or, in the Alternative, Compel the Immediate Assumption or 

Rejection of an Unexpired Executory Contract on the parties registered to receive electronic 

notifications via CM/ECF, and upon the parties listed and in the manner indicated on the attached 

service list.  

/s/ Domenic E. Pacitti     
Domenic E. Pacitti (DE Bar No. 3989) 
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SERVICE LIST 
VIA EMAIL 
Patrick J. Reilley, Esq.  
Jack M. Dougherty, Esq.  
Cole Schotz P.C. 
500 Delaware Avenue, Suite 600 
Wilmington, DE 19801 
Email: preilley@coleschotz.com  

jdougherty@coleschotz.com  
 
Gary H. Leibowitz, Esq.  
H.C. Jones III, Esq.  
J. Michael Pardoe, Esq.  
Cole Schotz P.C.  
1201 Wills Street, Suite 320 
Baltimore, MD 21231 
Email: gleibowitz@coleschotz.com  

hjones@coleschotz.com  
mpardoe@coleschotz.com  

 
Hannah J McCollum, Esq. 
Office of the United States Trustee 
U. S. Department of Justice 
844 King Street, Suite 2207 
Lockbox #35 
Wilmington, DE 19801 
Email: hannah.mccollum@usdoj.gov 
 
Dan Flores, Esq.  
Alex Kress, Esq.  
Chapman & Cutler LLC  
1270 Avenue of the Americas, 30th Floor 
New York, NY 10020-1708 
Email: dflores@chapman.com  

akress@chapman.com  
 

Katharina Earle, Esq.  
Gibbons P.C.  
300 Delaware Avenue, Suite 1015 
Wilmington, DE 19801 
Email: kearle@gibbonslaw.com  
 
Robert K. Malone, Esq. 
Kyle P. McEvilly, Esq. 
Brett S. Theisen, Esq. 
Gibbons P.C. 
One Gateway Center 
Newark, NJ 07102 
Email: rmalone@gibbonslaw.com 

kmcevilly@gibbonslaw.com 
btheisen@gibbonslaw.com 

 
Afi Ahmadi, Esq. 
Molly Langan, Esq. 
Dinse P.C. 
209 Battery St.  
Burlington, VT 05402 
Email: aahmadi@dinse.com 
 mollylangan@dinse.com 
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